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Resumo
A Teoria da Escolha Racional (TER) tem
sustentado consistentemente o desenvolvi-
mento teórico da culpabilidade do autor no
direito penal e a justificativa das estraté-
gias de dissuasão, com base na suposição
de que os crimes são cometidos por meio
de decisões racionais e calculadas. Este es-
tudo explora criticamente as premissas por
trás da TER no direito penal, utilizando
avanços recentes nas ciências comportamen-
tais e na teoria da prevenção situacional do
crime. Sustenta-se que a teoria padrão do
agente racional não consegue explicar ade-
quadamente o viés cognitivo, a manipulação

emocional e a contingência situacional — todos elementos com influência significa-
tiva no comportamento criminoso. Do ponto de vista doutrinário, isso fragiliza a
concepção jurídica da mens rea como um exercício puramente racional, exigindo uma
reavaliação das normas de culpabilidade que reconheçam a racionalidade limitada e
a capacidade de decisão comprometida. O artigo também destaca a fragilidade da
teoria da dissuasão baseada em suposições sobre o agente racional e recomenda o
alinhamento jurídico com modelos integrativos que combinem dados comportamen-
tais com modificações ambientais para prevenir o crime. A análise legal é ampliada
para além do modelo do ator racional ao situar a tomada de decisão do infrator
dentro de um contexto mais amplo, contextual e psicológico, propondo que a res-
ponsabilidade penal e a punição reflitam com mais precisão a interação complexa
entre limitações cognitivas e sinais situacionais. Essa reconceituação não apenas
torna o direito penal mais compatível com as realidades científicas, mas também
abre caminho para estratégias de prevenção do crime mais complexas e eficazes,
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que vão além de racionalizações punitivas. Ademais, este estudo contribui para a
produção acadêmica jurídica ao promover um modelo jurisprudencial que favorece a
interdisciplinaridade, aprimorando assim a coerência teórica e a eficácia prática dos
sistemas de justiça penal na abordagem dos desafios contemporâneos relacionados
ao crime e ao comportamento dos infratores.

Palavras-chave: Ciência do Comportamento. Culpabilidade. Dissimulação. Teo-
ria da Escolha Racional. Prevenção Situacional do Crime.

Abstract
Rational Choice Theory (RCT) has consistently backed the theoretical develop-
ment of criminal law’s offender culpability and the justification of deterrent strate-
gies, based on the assumption that crimes are committed via rational, calculative
decision-making. This study critically explores the assumptions behind RCT in cri-
minal law, using current breakthroughs in behavioral science and situational crime
prevention theory. It contends that the standard rational offender theory fails to
account for cognitive bias, emotional manipulation, and situational contingency, all
of which have a significant influence on criminal behavior. From a doctrinal stand-
point, it undermines the legal conception of mens rea as a pure exercise in reason
and necessitates a rethinking of culpability norms that recognize restricted ratio-
nality and impaired decision-making capability. The article also emphasizes the
fragility of deterrence theory based on rational actor assumptions and recommends
legal alignment with integrative models that integrate behavioral information with
environmental modification to prevent crime. The article further broadens the le-
gal analysis beyond the rational actor model by placing offender decision-making
within a broader contextual and psychological context, proposing that criminal res-
ponsibility and punishment would more accurately reflect the nuanced interplay of
cognitive limitations and situational cues. This reconceptualization not only makes
criminal law more consistent with scientific realities, but it also opens the door to
more complex and successful crime prevention tactics that transcend punitive rati-
onales. Furthermore, this study contributes to legal scholarship by encouraging a
jurisprudential model that promotes interdisciplinarity, thereby improving the theo-
retical coherence and practical effectiveness of criminal justice systems in addressing
contemporary crime and offender behavior challenges.

Keywords: Behavioral Science. Culpability. Deterrence. Rational Choice Theory.
Situational Crime Prevention.
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Introduction

Modern criminal law doctrine and policy are mainly based on the notion
that humans are free agents who make logical judgments while committing offen-
ses. Rational Choice Theory (RCT), the primary explanatory theory in legal and
criminological thought, holds that would-be criminals assess the advantages of illicit
enterprises against the costs and commit crime when the expected rewards equal
or exceed the costs (Cornish & Clarke, 2019). This idea serves as the foundation
for legal notions like mens rea, guilt, and deterrence. However, a rising body of
cross-disciplinary research in behavioral science, neuro-criminology, and situational
crime prevention calls into question the continued use of the rational actor model in
criminal explanatory theory.

The present paper does a critical re-examination of Rational Choice Theory
in criminal law, questioning whether the legal system’s rational agency assumption
is still factually justified and normatively acceptable. This research, building on
recent developments in behavioral science and situational theory of crime prevention,
investigates how cognitive bias, poor executive functioning, emotion triggers, and
environmental milieus complicate rational criminal intent. It contends that a new
model of criminal decision-making that incorporates constrained rationality and
situational factors provides a more realistic and fair foundation for assessing criminal
culpability and developing preventative strategies.

Background of study

Rational Choice Theory was founded on classical economic and utilitarian
theory, including the writings of Jeremy Bentham and Cesare Beccaria, who iden-
tified human rationality, free will, and deterrence as important causes of crime.
Cornish and Clarke (2019) developed these early ideas into current RCTs, treating
offenders as active decision-makers who assess potential outcomes. Their "situated
choice"theory held that, while decisions were rational, they were made within the
constraints of time, uncertainty, and social pressure. This paradigm has had a tre-
mendous influence on criminal law, giving theoretical evidence for the importance of
mental state in crimes and the principle of deterrence of punishment. In doctrinal
application, Rational Choice Theory has been fundamental to the formulation and
construction of mens rea criteria by courts throughout jurisdictions. The concept
underpins the legal notion that people can anticipate consequences, consider alter-
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natives, and choose behavior in response. The concept influences offenders’ ethical
and legal accountability, as well as sentencing systems that use sanctions to dissuade
criminal behavior. Furthermore, RCT is consistent with the proportionality prin-
ciple in that the harshness of the consequence is proportionate to the reason and
voluntariness of the behavior.

However, recent empirical research has cast doubt on these assumptions.
Behavioral science research indicates that personal decision-making, particularly in
stressful or emotionally charged situations, tends to deviate from reasonable cost-
benefit calculations. Overconfidence, discounting overtime, and framing effects are
typical heuristics that corrupt judgment, and people tend to behave in ways that
are detrimental to their long-term well-being. These cognitive faults are not isolated
incidents, but rather systematic aspects of human cognition. Furthermore, criminal
behavior is typically impulsive or affect-motivated, especially in young offenders or
neuropsychologically challenged people (Miller & Zhao, 2022).

In line with neuro-criminology findings, alteration of brain structure or func-
tion, particularly in regions responsible for impulse control, executive function, and
emotion regulation, can considerably affect an individual’s ability to exercise ratio-
nal deliberation (Nguyen et al., 2023). In such situations, the legal presumption of
autonomous reason and moral accountability becomes weaker. Criminals suffering
from executive dysfunction or antisocial neurodevelopmental disorder may lack the
cognitive ability to assess facts or anticipate repercussions, as outlined in criminal
law.

Additionally, the situational crime prevention approach has switched the
analytical focus from offender dispositions to environmental factors. This school
of thought believes that most crimes are committed because of chances available
in the given settings, rather than because of underlying criminal intent. Offenses
are more likely to occur when targets are unprotected, simple to get access to, and
difficult to locate. Clarke (2020) and Wang and Lee (2022) show that even simple
changes to the physical environment, such as enhanced illumination, CCTV came-
ras, or limited entrance, may significantly reduce crime without changing criminal
motives or types. Such evidence implies that crime is frequently opportunistic and
not deliberate, undercutting the supremacy of rational thinking.

Regardless of these challenges, criminal rules adhere to the rational actor
paradigm. Criminal law and court decisions usually assume that offenders may
make logical, free choices that satisfy legal reasoning. Such a gap between factual
reality and legal thought endangers the credibility and efficacy of criminal law. By
ignoring the variety of human behavior, the legal system may misallocate blame,
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impose excessive fines, or implement ineffective deterrent programs.

Research questions and objectives

The paper is structured around three core research questions, each of which
addresses important issues of overlap between criminal law and behavioral science.
It first questions how Rational Choice Theory (RCT) explains criminal decision-
making in the light of recent behavioral and situational studies. Second, it exami-
nes how cognitive limits, and environmental variables interact in producing criminal
behavior, as well as the consequences for judicial determinations about intent and
responsibility. Third, it examines the doctrinal and policy ramifications of moving
away from classic rational actor models in criminal law. These are questions aimed
at evaluating the theoretical underpinnings of current legal architecture, as well as
identifying potential for doctrinal change and policy innovation through interdisci-
plinary examination.

To address these research questions, the paper pursues a set of interconnec-
ted objectives. It first seeks to critically explore the theoretical and legal basis of
Rational Choice Theory in criminal law. Building on these foundations, it aims to
combine empirical results from behavioral science, neuro-criminology, and situatio-
nal crime prevention theory to create a more evidence-based explanation of criminal
decision-making. The paper also aims to propose an integrated conceptual model of
constrained rationality that more accurately explains offenders’ cognitive and envi-
ronmental situations. It examines the ramifications for key legal principles like as
mens rea, responsibility, and deterrence. Lastly, the paper suggests changes to legal
doctrine and public policy that better reflect current understanding about human
behavior and allow for more efficient and fair responses to crime.

Significance and rationale

This research makes a significant contribution by bridging a long-standing
gap between empirical facts and legal doctrine. Criminal law, in assigning rational
agencies, may overestimate the offender’s capacity to deliberate while underestima-
ting the consequences of cognition and circumstance. This divergence has practical
consequences: deterrence tactics may be ineffective when the criminal is unable
to respond rationally to legal threats, and sentence methods may be insensitive
to the offender’s genuine blameworthiness. Furthermore, legal theories that ignore
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behavioral science results risk perpetuating injustice, particularly against vulnerable
populations such as juveniles, neurodivergent people, and those raised in criminoge-
nic circumstances, who are disproportionately affected by cognitive and situational
constraints. An empirically grounded legal theory improves the integrity of doctrine
while also promoting justice by guaranteeing that liability is assigned based on an
accurate projection of human behavior.

This study was inspired by both policy and intellectual imperatives. As beha-
vioral science improves our knowledge of how people think and act, legal scholars
and professionals must be brought into contact with this information so that cri-
minal law remains relevant and ethically justifiable. The article’s goal is to rethink
criminal responsibility and promote a more responsive and effective criminal jus-
tice system by critically examining RCTs from behavioral and situational science
perspectives.

Literature Review

In recent years, there has been a significant increase in scholarly study on cri-
minal conduct as academics grow disillusioned with Rational Choice Theory (RCT)
as a comprehensive explanation for crime. As RCT continues to dominate criminal
law as a doctrinal and normative foundation, its empirical validity and theoretical
coherence have been called into question by the confluence of behavioral science,
neuro-criminology, and situational crime prevention research. The survey of lite-
rature criticizes the current scholarly landscape in rational actor models in law,
highlighting significant conflicts, recent data, and doctrinal implications.

Rational Choice Theory, as used in criminology, is founded on the classical
premise that people behave rationally in terms of cost-benefit analysis. Cornish
and Clarke (2019) remain at the forefront of this school of thinking, arguing that
potential offenders behave rationally within certain environmental and cognitive
restrictions. Criminal activity is considered under this paradigm as the consequence
of a conscious calculation based on perceived risk and reward, rather than as deviant
or spontaneous. This is the legal definition of mens rea, which assigns culpability
to criminals based on their state of mind and purpose at the time of the conduct.
Despite its widespread adoption, this model has been challenged for oversimplifying
the complex cognitive and contextual factors involved in criminal behavior.

Critics argue that RCTs do not fully reflect the complexities of human decision-
making processes, especially if the decisions were coerced, made in conditions of
emotional arousal, or weakened cognition. Kahneman (2019), in his recent revision
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of dual-process theories, distinguishes between intuitive (System 1) and delibera-
tive (System 2) thinking. The bulk of illegal activities, particularly violent ones,
are motivated by emotions rather than rational thought. Similarly, Evans and Sta-
novich (2019) demonstrate that cognitive biases and heuristics such as temporal
discounting, present bias, and overconfidence influence human decision-making in
ways that differ from rational actor models. These findings highlight basic pro-
blems concerning criminal law: if rational decision-making is inherently defective,
can punishment based on rational deterrence be just or effective?

Neuro-criminology expands on this idea by investigating the biological and
neurological causes of crime. Nguyen et al. (2023) presents solid evidence that
people with poor executive function, those with traumatic brain injuries, antiso-
cial personality disorder, or neurodevelopmental disorders, have a lower ability for
self-regulation and foresight. Such disabilities have a direct impact on the mental
faculties anticipated in criminal law, including intention, planning, and moral rea-
soning. The legal impact is significant: presumptions of cognitive capability might
misrepresent a criminal’s real decision-making abilities, resulting in incorrectly as-
signed blame or disproportionate punishment.

Behavioral economic research complicates assumptions about rational deter-
rence. Miller and Zhao (2022) demonstrate that offenders do not respond to changes
in legal punishments as deterrence theories would imply. The authors believe that
concrete social rewards, material compensation or peer approval, are frequently more
powerful than the intangible fear of future censure. Furthermore, the importance
and certainty of consequences are more potent than harshness, which is sometimes
disregarded in policy formulation. The judicial system’s emphasis on punitive esca-
lation may become more ineffectual, especially when people do not notice or sense
the prospect of capture.

In addition to neuroscientific and psychological objections, SCPT poses a
structurally distinct challenge to RCT in the form of a shift from individual mo-
tivation to opportunity in the environment for the unit of analysis. Clarke (2020)
contends that crime is the result of both intelligent calculation and conveniently
accessible possibilities in the environment. His study identifies various situational
mechanisms, such as raising effort, increasing risks, lowering incentives, and re-
moving excuses that can drastically reduce crime rates without changing criminal
motivation.

Wang and Lee’s (2022) meta-analysis of situational interventions found sig-
nificant reductions in crimes such as burglary, theft, and vandalism when target
hardening and surveillance measures were applied, lending empirical credence to
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this position. The broad consequence is clear: situational adjustment may be more
effective than logic, especially when people commit crimes in the heat of the moment
or when there is an opportunity rather than pure preparation.

Hybrid models have arisen because of the combination of situational and
behaviorist perspectives, attempting to reconcile cognitive inadequacies with en-
vironmental restrictions. These frameworks prioritize the idea of "bounded ratio-
nality,"which was coined by Herbert Simon but has since been expanded upon by
modern researchers in response to the link between cognitive constraints and situa-
tional demands (Evans & Stanovich, 2019). Bounded rationality acknowledges that
people endeavor to be rational but are limited by mental heuristics, information de-
ficits, and time constraints. In criminal situations, this paradigm is especially useful
for explaining opportunity crimes or cognitive impairment crimes, providing a more
advanced explanation of legal interpretation.

Despite these improvements, criminal law has been slow to incorporate mul-
tidisciplinary knowledge. Academic legal study has always maintained a dualistic
view of responsibility in terms of choice and intent, ignoring gradations of cognitive
capability and circumstantial incitement. The persistence of formalist thought and
institutional opposition has created a gap between scientific knowledge and legal
theory. Nonetheless, some researchers have begun to explore the normative and
procedural implications of behavioral knowledge. For example, current law requires
more proportionality and person-specific sentence based on the criminal’s genuine
mental capacity and decision-making process (Miller & Zhao, 2022). Furthermore,
legal experts have proposed that situational awareness should be included in sen-
tencing and police policy, as well as environmental planning and restorative jus-
tice programs that focus on resolving causes rather than punishing actions (Clarke,
2020).

Surprisingly the material raises moral questions about justice and fairness
in a system that assumes rational choice when none occurs. Punishing someone
for decisions they were intellectually or emotionally incapable of making rationally
undermines the concepts of proportionality and due process. Furthermore, relying
too much on deterrence theory might result in excessive or inadequate criminal
measures that disproportionately affect marginalized communities, who are more
likely to experience environmental stresses and cognitive impairments. Thus, RCT
restrictions are not merely theoretical but also have real ramifications for fairness,
efficacy, and legitimacy in criminal justice.

Lastly, recent research gives solid reasons to reconsider the application of
Rational Choice Theory to criminal law. While RCT is a conceptually attractive
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paradigm for assigning blame and constructing deterrent punishment, its explana-
tory power is severely reduced by strong empirical facts from situational theory and
behavioral science. This incorporation of criminal law into theory and practice may
result in a more realistic, less harsh, and more effective criminal justice system. The
desire for reform is not abstract, but rather pragmatic and ethical, necessitating a
jurisprudence that considers the reality of offender thinking and setting.

Methodology

This study employs a doctrinal and interdisciplinary legal research techni-
que that combines traditional legal analysis with current findings from behavioral
science, neuro-criminology, and situational crime prevention theory. Doctrinal rese-
arch remains the most common sort of legal scholarship, owing to popular theories
such as Rational Choice Theory (RCT) and its roots in criminal law theory. Howe-
ver, with the empirical critique provided by surrounding fields, a doctrinal approach
alone would be insufficient to address the research problems. As a result, this rese-
arch takes a hybrid approach, combining normative legal analysis with an evaluative
synthesis of empirical evidence drawn from contemporary scholarship in psychology,
behavioral economics, and criminology.

The primary objective of this methodology is to question the extent to which
Rational Choice Theory, as it is now incorporated into criminal law theory such
as mens rea, culpability, and deterrence, is supported by the most recent empirical
investigations of offender decision-making. As a result, the research focuses on two
primary analytic tasks: doctrinal mapping and multidisciplinary challenge. The
doctrinal mapping component entails critical study of legal principles, case law, and
laws that depend on or paraphrase rational actor assumptions. The emphasis is on
examining legal definitions of purpose, knowledge, recklessness, and the notion of
proportionality in sentencing regimes. The goal is to determine where and how the
rational actor model fits within criminal law’s normative framework.

The multidisciplinary questioning module comprises a detailed assessment of
peer-reviewed studies from the fields of behavioral science, neuro-criminology, and
environmental criminology published during the previous four years. Sources were
found using focused keyword searches in scholarly databases such as Scopus, Psy-
cINFO, HeinOnline, Westlaw, and Google Scholar. The keywords used include "ra-
tional choice theory,bounded rationality,criminal responsibility,mens rea,situational
crime prevention,executive function and crime,"or "behavioral criminology."Research
conducted between 2019 and 2024 received special attention to guarantee relevance
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and timeliness. The selection criteria were methodological quality, legal responsibi-
lity relevance, and the ability to improve understanding of cognitive or contextual
drivers of criminal behavior.

A theoretical synthesis methodology is used to integrate findings from situa-
tional and behavioral investigations with prevalent legal ideas. It entails contrasting
the normative assumptions that underpin rational choice-based theories with empi-
rical data on how people really make decisions in criminal scenarios. For example,
whereas deterrence theory implies that offenders conduct reasonable assessments of
consequences prior to offending, this study questions whether cognitive science sup-
ports that assumption or indicates a gap between practice and theory. The study
also uses current concepts in neuro-criminology (Nguyen et al., 2023) and behavioral
economics (Evans & Stanovich, 2019) to investigate impulsivity, cognitive disability,
and social pressure impact or undermine reason.

Due to its conceptual and analytical nature, the study does not rely on pri-
mary data collecting, such as interviews or surveys, nor on accessible empirical
research or case law, but instead conducts secondary analysis of the latter. This is
reasonable given that the objective is not to generate new data, but to reinterpret
current legal doctrine considering proven scientific results. Case law is used to illus-
trate points, with a concentration on situations in which courts grapple with issues
of purpose, understanding ability, or moral guilt. Such situations, however, are not
the subject of empirical observation, but rather normative artifacts that represent
the way legal institutions apply reason.

The research focuses on common law jurisdictions such as England and Wales,
Canada, Australia, and the United States. These have a doctrinal background in
criminal law and are likely to rely on similar ideas of responsibility and mens rea.
The multidisciplinary literature reviewed is transnational in breadth, therefore the
results reached are not jurisdictionally constrained but rather reflective of broader
scientific consensus.

The research uses a critical legal methodology to investigate whether present
doctrinal frameworks are ethically and operationally justifiable considering behavio-
ral reality. By using the idea of limited rationality as a bridge paradigm to reconcile
classical legal commitments to agency and responsibility with modern empirical un-
derstanding, the study readily fits into Tutschke’s legacy. This paradigm recognizes
the need of adhering to legal norms of accountability while also acknowledging that
human decision-making is often less than perfect due to internal mental boundaries
and external situational factors (Wang & Lee, 2022; Miller & Zhao, 2022).

The limitations of methodology are addressed. As a theoretical legal analy-
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sis, the study does not pursue hypothesis testing or quantitative analysis. While
this reduces its empirical generalizability, it increases its normative and doctrinal
relevance. The second drawback is its reliance on English-language sources, which
may preclude relevant research in other jurisdictions or languages. Finally, while the
selected literature represents the most recent scholarship, the ever-changing nature
of neuro-criminology and behavioral science may result in later studies that clarify
or qualify the findings reached.

This research takes a multi-methodological approach and focuses on doctrinal
examination of the law, which is supported by interdisciplinary synthesis. The
research intends to perform an impartial re-appraisal of Rational Choice Theory’s
role in criminal law by critically examining normative legal sources as well as the
most recent empirical findings. The technique allows for a detailed study of whether
and to what extent legal presumptions about rational agencies may be justified using
current scientific knowledge.

Results

The criminal law rational actor assumptions

The centuries-old notion that humans are rational actors capable of thought
and choice, particularly in the face of legal prohibition, underpins current criminal
law. This presumption is built into the doctrinal framework of criminal responsibi-
lity, most notably through the mental element or mens rea criteria that distinguish
wrongful behavior from criminal liability. Intent, knowledge, recklessness, and negli-
gence are graded legal concepts based on levels of awareness and voluntariness. The
most serious is purposeful conduct, which assumes that the perpetrator assessed the
implications before deciding to break the law. Lower down the ladder is reckles-
sness, which is based on the idea that there is still cognitive awareness of danger
and a purposeful disdain for possible harm. These categories represent an implicit
theoretical commitment to Rational Choice Theory, since they rely on the actor’s
capacity to trade off consequences, discount risks, and govern behavior accordingly.

This rationalistic doctrinal dependence is especially obvious in how court’s
view deterrence. Sentencing legislation frequently justifies punishment as a weapon
of particular and general deterrence, relying on the idea that people weigh the con-
sequences before engaging in illegal behavior. For example, mandatory minimum
sentences or chronic offender enhancements are frequently argued based on deter-
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rence, with little empirical research examining whether these deterrents influence
decision-making among prospective offenders. Specifically, case law continues to
reflect rationalist principles. In most common law jurisdictions, appellate courts
reinforce the importance of subjective foresight in major crimes such as murder or
arson, when foreseeing harm is considered indistinguishable from volitional determi-
nation. Even in legal pleadings, the failure to appropriately examine situational or
psychological restrictions demonstrates the rational actor model’s deeply embedded
nature.

However, minor adjustments have already begun to occur. In recent judg-
ments, mainly on child sentencing and capacity issues, courts have accepted that de-
velopmental, cognitive, or environmental constraints might restrict decision-making.
However, these are only marginal acknowledgments, not systemic ones. The prevai-
ling approach continues to assume logical culpability and requires defendants to
establish exceptions such as insanity, duress, or impaired capacity. Despite multi-
disciplinary evidence indicating that a doctrinal shift is required, the default legal
model remains intimately related to Rational Choice Theory.

Rationality and behavioral science

Behavioral science has provided increasing empirical data that challenges the
assumption of rational criminal decision-making. Unlike the cost-benefit calculation
at the heart of RCTs, new empirical research indicates that people use heuristics and
demonstrate systemic cognitive biases in decision-making, particularly when under
stress, danger, or emotional arousal. Evans and Stanovich (2019), for example, deve-
loped dual-process theories of cognition that distinguish System 1 thinking familiar,
quick, and emotion-driven from System 2 thinking slow, introspective, and logical.
In most criminal circumstances, System 1 is dominant, so people act impulsively
rather than strategically. This fact immediately contradicts rationalist ideas about
criminal doctrines such as premeditation or criminal intent.

One of the most striking behavioral phenomena relevant to criminal law is
temporal discounting the tendency to undervalue future consequences to attain pre-
sent enjoyment. This prejudice is most frequent among young people, those from
lower socioeconomic backgrounds, and those who have experienced trauma in the
past. Miller and Zhao (2022) discovered that violent criminals valued short-term so-
cial or emotional rewards, such as peer approbation or catharsis, over legal penalty.
These findings are evident in a variety of jurisdictions and support the concept that
criminal behavior, particularly in high-stakes or emotionally charged situations, is
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more often the result of intuitive rather than deliberate processes.
Risk perception studies have also found that people continually underestimate

their odds of being caught or overestimate their ability to deal with the repercussions
of detection. This perceptual prejudice weakens the deterrence impact assumed by
the legal system. Kahneman (2019), in his revised book on cognitive illusions,
describes how people structure decisions based on present stimuli and emotions
rather than true probability. Translated to offending conduct, this type of study
calls into question the premise that fear of punishment has a significant deterrent
effect on those most inclined to transgress. Chronic offenders and young people,
who make up a disproportionate share of the offender population, are unlikely to
engage in the kind of future-oriented thinking that Rational Choice Theory assumes
they do.

The behavioral science literature also shows that traditional legal notions
of intention and foresight are consistently out of line with how individuals really
think about consequences. The premise that awareness of danger implies acceptance
of damage is erroneous, especially when people are acting in emotionally charged
or coercive environments. Such incompatibility not only calls into question the
equity of blame allocation, but it also portends inefficiencies in legal practice, since
sentencing and preventative measures may be based on incorrect assumptions about
human behavior.

Neuro-criminological perspectives on executive func-
tion and criminal agency

Concurrent advancements in neuro-criminology provide further obstacles to
the rational actor paradigm, including the capacity to establish physiological and
neurological constraints on agent capabilities. Nguyen et al. (2023) investigated how
deficits in executive function, specifically in the prefrontal cortex, are associated with
an increased risk of impulsive, aggressive, or antisocial conduct. Individuals suffe-
ring from traumatic brain injury, attention deficit disorders, or neurodevelopmental
abnormalities may have loss of impulse control, an inability to predict consequen-
ces, or an inability to analyze choices. These deficits undercut the legal assumption
that people have enough mental ability to make rational decisions and regulate their
actions.

Importantly, such impairments are often unsuspected without specialist as-
sessment, but legal processes automatically presume cognitive competence unless
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mental illness is legitimately in question as a defense. This presumption leads to
over-blaming and under-detection of diminished responsibility. For instance, defen-
dants with mild to moderate impairments of cognition are routinely convicted of
offences that involve specific intent when their neurocognitive profile shows impai-
red ability to make intentions. Nguyen et al. (2023) state that the jurisprudence’s
dichotomous model, either competent or incompetent, is inapt for the neuropsy-
chology of decisional capacity. Their findings support a more graduated model of
culpability responsive to underlying cognitive capacity.

Furthermore, neuro-criminological data undermines the voluntary or invo-
luntary difference in behavior, especially in situations involving substance abuse,
developmental problems, or trauma-induced emotional dysregulation. The legal
concept of voluntariness assumes a cohesive will capable of making and acting on
reasonable desires. This is impractical for those whose neurological capacities are
impaired. These findings call for a doctrinal reassessment of mental state requi-
rements, as well as an extended approach to criminal liability that is in line with
current scientific knowledge.

Situational and environmental determinants of crime

While data from behavior and neurology stresses internal restrictions on re-
ason, SCP research underlines the importance of external environmental variables
in affecting criminal conduct. Clarke (2020) and Wang and Lee (2022) believe that
criminal conduct is mostly driven by opportunities rather than internal motivation.
When circumstances such as a lack of supervision, accessible targets, and unsu-
pervised chances coexist, the likelihood of offending rises independent of individual
predisposition or purpose. SCP refutes RCT by proving that many criminals do not
do rational cost-benefit calculations ahead of time to determine how to offend but
rather act when the chance occurs with the lowest perceived risk.

Empirical SCP testing demonstrates that little environmental adjustments
can result in significant crime reductions. Wang and Lee (2022) discovered in a
meta-analytic assessment of over 50 research that interventions such as enhanced
illumination, CCTV cameras, and regulated entry points resulted in significant de-
creases in theft, assault, and property crime. Importantly, these treatments do not
attempt to change criminal motives but rather minimize situational inducements.
This adds weight to the idea that opportunity is, more often than not, the driving
force behind criminal action. However, legal law has typically discounted situatio-
nal context in determining responsibility, focusing instead on the actor’s subjective
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mental state.
Second, SCP research offers a more effective and ethically better justification

for prevention rather than punishment. Deterrence is based on the idea that actors
are rational, whereas situational interventions are not. The effectiveness of these
treatments, especially among people that are normally resistant to threats of deter-
rence, suggests that eliminating environmental stimuli is more probable than using
punitive consequences. The legal implications are serious: environmental design-
based prevention may supplement, or even replace, penal responses, particularly for
low-level or opportunity-motivated offenses.

Synthesis and gaps between doctrines and reality

The combined data from doctrinal, behavioral, neuro-criminological, and si-
tuational domains demonstrates a substantial and long-term mismatch between cri-
minal law’s presuppositions and the reality of offender choice. While criminal law
continues to use Rational Choice Theory as a basis for blame, new empirical research
indicates a more nuanced reality. People seldom have the ability or environment to
make logical judgments in the manner that legal systems need. Whether due to cog-
nitive bias, executive dysfunction, emotional distress, or contextual circumstances,
real criminal conduct typically deviates from the deliberative model at the center of
RCT.

This gap is manifested in a range of theological and practical implications.
First, the law may overestimate guilt in cases when people lack meaningful control
over their actions. Second, deterrence-based sentencing measures may fail or perhaps
have the reverse impact when used to populations that are unlikely to be convin-
ced by prospective thinking. Third, legal frameworks that prioritize punishment
over risk environment change underutilize situational design and early intervention
preventive policies.

The synthesis of these findings suggests the need for a new model of criminal
culpability that considers the concept of constrained rationality. That paradigm
would acknowledge that, while people retain some autonomy, their decision-making
is limited by internal constraints and external factors. This type of methodology
might lead to a more equal, humane, and efficient criminal justice system. Fields
of law that rely significantly on intent, such as homicide, fraud, and conspiracy,
might benefit from doctrinal modifications that allow for a larger understanding of
situational and cognitive variables. Similarly, sentencing systems should be modified
to emphasize risk reduction and rehabilitation above deterrence and punishment.
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Finally, the data show that, while Rational Choice Theory is abstractly ap-
pealing, it is empirically poor in criminal law. The criminal justice system may
take a more realistic and practical approach to crime by incorporating findings from
behavioral science, neuro-criminology, and situational research.

Discussion

Rational actor assumption and doctrine of legiti-
macy

The findings reveal a fundamental mismatch between Rational Choice The-
ory assumptions contained in criminal law and offender behavior as seen experi-
mentally. The assumption that humans are cognitively capable of assessing the
danger and return of their actions and responding accordingly is central to clas-
sical mens rea philosophy. This paradigm, which shapes liability standards and
deterrence principles, implies that criminals behave rationally (Kahneman, 2019;
Evans and Stanovich, 2019). However, emerging data from behavioral science shows
that decision-making, particularly under stress, conflict, or emotional strain, relies
on intuitive, heuristic-based methods characteristic of so-called "System 1"cognition
(Evans & Stanovich, 2019). These psychological processes are quick, automatic, and
affectively primed, and they may function below the level of conscious consciousness.
They are often responsible for causing people to behave impulsively or opportunis-
tically rather than logically, which contradicts the rational-actor paradigm at the
foundation of criminal liability beliefs.

The cognitive bias of temporal discounting, which is central to behavioral
economics, affects the efficacy of deterrent sentencing regimes based on future pu-
nishment (Miller & Zhao, 2022). Offenders frequently overestimate the short-term
benefits, such as social approval, emotional comfort, or monetary incentives, while
underestimating or failing to weigh the risk and severity of future legal punishment.
As a result, traditional legal techniques that raise certainty by raising penalty harsh-
ness may be ineffective in deterring many offenders who do not adequately unders-
tand or assess the potential consequences. Empirical research supports that more
impulsive and future-averse people respond less to deterrent signals, whether puni-
tive or not (Nguyen et al., 2023), revealing a gap between legal assumptions and
cognitive reality.

Neuroscientific research exacerbates the situation by demonstrating deficien-
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cies in executive function, which are common in people with developmental, neu-
ropsychological, or trauma-related abnormalities, significantly impede rational thin-
king and self-control capacity (Nguyen et al., 2023). These inadequacies go counter
to binary doctrinal assumptions in criminal law, which normally deem people capa-
ble until they fulfill the strict legal threshold for insanity. Indeed, many offenders
have poor cognitive function, short of insanity, which impairs their foresight, control,
and reasonable response to the law. This is a compelling case for redescribing guilt,
not in binary terms, but along a cognitive continuum, allowing for more nuanced
judgments of blame.

Doctrinal fidelity to RCT, as evident in mens rea formulations and sentence
rationales, is based on an out-of-date theoretical paradigm that ignores the full range
of human thought and activity. Courts’ use of transferred intent, recklessness, and
subjective foresight tests is based on fixed, quantifiable mental states that empirical
investigations continually indicate do not exist in real-life decision-making. The law
continuously imposes culpability regardless of reasoning or situational flexibility,
resulting in a widespread legitimacy gap between the legal framework and offenders’
everyday experiences.

While court acknowledgment of developmental or situational limits occurs
on a regular basis, most notably in adolescent sentencing or capacity trials, such
recognitions have little impact on responsibility determination. Instead, they appear
as post-sentencing concessions, rather than as a foundation for formative culpability
assessment. This preserves a doctrinal status quo that fails to match responsibility
with capacity, undermining criminal law’s moral integrity.

Reconceiving criminal responsibility as constrained rationality, a behavioral
science paradigm, holds potential for doctrinal reform. Individuals are still acting as
agents, but they are constrained cognitively by prejudice, impulse, and situational
pressures. Formalizing the restrictions in legal doctrine would make results more
valid, fact-sensitive, and humanitarian by balancing blame with cognitive capability.

Critique of mens rea Reform and Sentencing

The challenge of Rational Choice Theory as a criminal liability theoretical
underpinning needs a reconsideration of mens rea. Traditional teachings describe
criminal intent as either having the requisite mental condition or not. This binary
definition of mental states, however, ignores the complicated continuum of cognitive
capacity that defines genuine decision-making. According to Nguyen, Roberts, and
Chen’s (2023) data on executive dysfunction, many offenders have impaired working
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memory, poor inhibitory control, and limited planning abilities. While these are
insufficient to meet the strict legal requirements of insanity or reduced responsibility,
they do damage an individual’s ability to conceive guilty intent in the ordinary
meaning used in law.

This is a doctrinal fit challenge about the imposition of full culpability on
persons with significant cognitive impairment that limits their capacity to forecast
or appreciate the consequences of their actions. While the law has begun to allow
for some flexibility in mental ability through the employment of partial defences
or diminished responsibility enactments, these instruments are on the periphery
rather than at the center of mens rea examination. Aside from that, they are
used inconsistently and need a high degree of proof, excluding many people whose
cognitive deficits are functionally meaningful but diagnostically borderline (Nguyen
et al., 2023).

It is desirable to reform mens rea by incorporating a graded culpability pa-
radigm that recognizes variations in intentions and foresight. Such a model would
enable courts to discern between actors whose behavior reflects purposeful, instru-
mental rationality and those driven by coercion, limited foresight, or far-reaching
situational forces. This would better connect legal analysis to empirical facts, re-
sulting in more ethically and legally justifiable decisions. Courts may, for example,
acknowledge intermediate stages of "attenuated intent"or "bounded recklessness"to
account for criminals whose mental states indicate partial rather than complete
guilt. This doctrinal improvement would not only improve fairness but also align
culpability with the actor’s subjective experience and cognitive bonds.

Together with mens rea reform, sentencing policy must be severely reassessed
considering cognitive research. Sentencing theory is still based on the premise that
punishment has both a retributive and deterrence role. The deterrence concept is
becoming increasingly difficult to explain, since empirical evidence shows that cer-
tain criminals particularly serial or compulsive offenders radicalized by this approach
do not respond to punitive rewards (Miller & Zhao, 2022). This lack of reactivity
is rooted in a variety of factors. First, as proven in behavioral psychology, indivi-
duals tend to prioritize immediate benefits over delayed injury, a process known as
temporal discounting. This prejudice impairs their ability to assess the prospect of
future punishment as an effective deterrent. Second, low self-regulators and reactive
persons are unable to effectively prevent powerful impulses from translating into
behavior, even when they are aware of the possible repercussions.

Additionally, there is no evidence that more harsh sentencing leads to lower
crime rates. Current longitudinal research confirms that tiny increases in sentence
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severity have limited deterrent effects, especially among high-risk populations (Wang
& Lee, 2022). These findings call into question the utilitarian justification for pu-
nitive sentencing policies and force a shift toward a more preventative and rehabili-
tative strategy. The use of jail as the default consequence not only fails to prevent
crime but also exacerbates criminogenic variables and recidivism risks by violating
and humiliating social relationships, career possibilities, and mental well-being.

In contrast, sentencing policy should focus on personalized rehabilitation pro-
grams based on offenders’ cognitive characteristics. This might involve formal cog-
nitive behavioral therapy, executive function training, and neurorehabilitation pro-
grams to improve decision-making skills. Courts should be authorized to conduct
cognition and psychological functioning tests as part of pre-sentence reports, ensu-
ring that sentencing processes consider both the moral culpability of the act and
the offender’s need for rehabilitation. This would ensure that the law’s criteria for
both justice and public safety are met by linking criminal punishments to individual
capacity and social reintegration potential.

The importance of bounded rationality in integra-
ting situational crime prevention

A second avenue of legal reform under restricted rationality is the incorpora-
tion of situational crime prevention (SCP) concepts into substantive and procedural
laws. In contrast to offender-based theories of criminal responsibility, which rely on
internal motivation or intent, SCP is concerned with how environmental variables in
a setting encourage or prevent criminal behavior. SCP’s underlying insight is that
crimes are frequently the result of fleeting moments when logical thought is absent
and emotion reigns supreme (Wang & Lee, 2022). This is based on extensive empi-
rical research demonstrating that modest environmental changes, such as improved
illumination, target hardening, or government surveillance, may result in significant
reductions in crime without affecting individual motivation.

The law has generally been averse to recognizing situational applicability,
owing to its anthropocentric nature and reliance on personal culpability to justify
punishment. However, as SCP becomes more fundamental to criminological theory
and policy, there is more need to incorporate these results into legal responsibility
theories and crime prevention strategies. Another option is to rethink public law
obligations not only those imposed on individuals, but also on businesses, govern-
ments, and property owners to operate settings in ways that reduce criminal risk.
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Courts and legislatures, for example, might mandate public and private players to
adopt design practices that have been shown to reduce crime, such as Crime Preven-
tion Through Environmental Design (CPTED) guidelines (Wang and Lee, 2022).

The idea to incorporate SCP into policy through law involves distributive
justice and accountability considerations. If crime is mostly the product of situa-
tional vulnerability, society bears some responsibility for its inception or inability
to prevent it. This changes the normative arithmetic of criminal law: rather than
considering crime as merely an individual moral failing, it might be viewed as a subs-
tantial part of collective government failure. For example, frequent violent outbursts
in neglected housing estates or neighborhoods may be the result of both individual
wrongdoing and a systemic failure to produce settings conducive to offending. Sa-
tisfied with this acknowledgment, courts and legislators should broaden the scope of
accountability beyond individual offenders to include institutional actors with the
potential to alter criminogenic settings.

Legal structures currently exist to provide such a reaction. Civil liability
doctrines, such as premises responsibility and negligent security, put positive res-
ponsibilities on property owners to take reasonable precautions to prevent foresee-
able criminal activity on their grounds. These theories are applicable to criminal
cases through regulatory rules regulating the building of crime-deterrent infrastruc-
ture. Furthermore, municipal zoning laws, housing code restrictions, and education
policies can be amended to include SCP measures as necessary legal requirements,
so incorporating preventative architecture into the built environment. By doing so,
crime prevention becomes a public legal and social obligation rather than a personal
moral choice.

SCP may also influence procedural decisions in the criminal justice system.
Prosecutors and judges may be prompted to evaluate the environmental setting in
which an offense was committed when establishing guilt, motive, and punishment.
If, for example, an offense is committed in an environment with high disorder, light
deprivation, or low guardianship levels, these factors must reduce the offender’s
perceived blameworthiness, especially if there is evidence of opportunity rather than
premeditated conduct. This sophisticated technique recognizes that people do not
behave freely but rather are significantly influenced by the situational situations
they face.

Finally, incorporating SCP into legal theory necessitates a fresh look at how
to combat crime. Traditional methods aim to prevent crime by punishing it after
it has occurred. In contrast, SCP requires a preventative approach: reengineering
circumstances to make crime less likely in the first place. This dynamic model is
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compatible with the limited rationality model because it accepts that many indivi-
duals will be inconsistently deterred by rational concerns yet can be foiled by present
environmental restrictions. As a result, the job of the law must be more than just
assigning blame; it must also restrict opportunity and consequently the potential
for harm. This realignment is essential for criminal law to respond constructively
to the factual facts of human behavior.

Rethinking criminal liability: bounded rationality,
situational prevention, and legal responsibility ethics.

The incorporation of constrained rationality and situational crime preven-
tion into criminal law necessarily raises significant ethical and procedural concerns.
Moving away from a purely individualist view of criminal culpability risks eroding
long-held beliefs in moral agency, autonomy, and retributive justice. Detractors may
argue that such a concept, which prioritizes cognitive limitations and environmental
causes, undermines individual responsibility and dilutes the expressive role of crimi-
nal punishment. However, these points must be weighed against the growing body
of empirical evidence indicating that many people particularly those who have been
disturbed by trauma, socioeconomic adversity, or neurocognitive impairment are
less than optimally autonomous in the idealized legal sense assumed by the classical
rational actor model (Nguyen et al., 2023).

Acknowledging these limits does not free individuals of responsibility. Ins-
tead, it calls for a more complex understanding of faults that are attentive to the
reality of human psychology. Law, as a normative and regulatory structure, must
stay adaptable to new information about human behavior. To continue to hold
individuals to standards they frequently fail to reach risks of both injustice and
corporate waste. Deterrence or incapacitation punishment models that ignore the
underlying cognitive and environmental elements in crime might provide short-term
incapacitation but have no long-term value in terms of reducing recidivism or public
safety (Miller & Zhao, 2022).

On moral grounds, a constrained rationality paradigm promotes proportiona-
lity and fairness by tailoring punishment to actual rather than hypothetical mental
states. Sentencing in this paradigm would consider both the ensuing harm and
the actor’s decision-making capabilities. A defendant who behaved out of severe
emotional distress in a chaotic situation without premeditation would thus face a
different moral and legal response than one who acted with determined forethought

e3382 - 83



Lex Humana, v. 17, n. 3, 2025, ISSN 1984-6754
Universidade Católica de Petrópolis

and calculation. This type of differential already exists in doctrine to some extent,
such as the distinction between manslaughter and murder offenses, but a model
of constrained rationality would codify and expand this classification over a larger
range of crimes.

In the context of procedure, its implementation would necessitate systemic
changes in assessing criminal guilt and punishment. Courts must have access to
psychological and neurocognitive information, and evidentiary standards must adapt
to account for behavioral science results. Defense attorneys must be prepared to
discover and introduce cognitive or situational factors that may reduce guilt, while
prosecutors must be trained to refute or position these explanations in a science-
based context. Most importantly, the courts would need guidance on how to assess
such material equally and publicly, so that they do not act arbitrarily or unjustly.

Second, adopting a constrained rationality model would shift some focus
away from personalizing punishment to individuals and toward preventing crime in
its tracks. Courts must be sincerely dedicated to developing social environments that
reduce the potential of crime. This would require funding education, mental health
care, urban planning, and community-based crime prevention programs. Such duties
might be made institutional by legislative action committing both the commercial
and governmental sectors to preventative activities. In this regard, the law’s purpose
would be expanded from punishing prior transgressions to actively promoting safer
social environments, a move from reactive to preventative justice.

The model’s last and arguably most significant conclusion is a reframe of
criminal law’s normative paradigm. Classical paradigms view crime as the result of
morally damaged individual choice, which should be addressed by punishment as
both denunciation and deterrent. A bounded rationality paradigm views criminal
behavior as the result of the combination of restricted cognition and criminogenic
environments. Such a viewpoint recognizes moral agencies’ limitations while advoca-
ting for an equitable, evidence-based, and socially conscious criminal justice system.
Finally, the implications of behavioral science and situational criminology need a
comprehensive reconsideration of the role of Rational Choice Theory in criminal
law.

Decades of scientific research have refuted the premise that humans behave
rationally and with clear foreknowledge. Carrying on with such an assumption leads
to over-blaming legal concepts, which under-prevent and fail to prevent crime at its
source. A limited rationality-based criminal justice system would be more realistic
in terms of how individuals really think and behave. It would allow for graded
accountability, individualization of sentences, and reciprocal societal responsibility
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in crime prevention. Such a system would not abandon human responsibility but
rather place it within the framework of cognitive and environmental reality. In this
sense, it would meet the two objectives of justice and effectiveness holding individuals
accountable in morally defensible and scientifically informed ways.
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